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clarified that it did not “want Petersen[] to ) into bankruptcy,” and that if Petersen were to “say
look, we’  willing to put up X, not $27 million,” that National Union would consider this route.
Id. at 52:11-"" Butinany ¢ :, National Union asserted that “[p]roceeding through discovery
and a final hearing would be silly” because “[i]t would waste everyone’s time and resources, and
it would create a situation where National Union only has downside because, if it succeeds on its
claims, it can’t recover after spendir hundreds of thousands of dollars pursuing an enforceable
jud nent.” Id. at 9:14-16.

Petersen, fori part, conceded once more that “[t]he panel ha[d] authority to
issue pre-hearing security,” but urged that such security should not be awarded because it would
force Petersen “to go throv "1 a bankruptcy.” Id. at 69:2-13. The panel, throughout the hearing,
probed the extent of Petersen’s financial distress, and pressed Petersen’s counsel on whether it
would be equitable to deny security and risk National Union’s inability to recover:

» why would the panel countenance taking the part . through an exceptionally
fact-intensive and costly hearing if there’s a possibility that at the end of the day
there is no way for you to satisfy an award? Isn’t that the purpose of pre-hearing
security?

Id. at 68:9-15.
3™ o

On September 12, 2019, the panel issued an order grantit  National Union’s
motion for prehearing security “intt  amount of $2 million.” Administrative Order, ECF No. 7-
1, at 1. The panel explained that the order was “intended to secure for [National Union] the costs
of pursuir  the arbitration in light of the [Petersen’s] self-proclaimed financial difficulties.” Id.
In December 2019, Petersen moved for the panel to vacate the award, see Mot. to Vacate, ECF
No. 7-7. The panel denied this request less than a week later. See Administrative Order, '™~

No. 18-2, at 1. Petersen filed the instant petition in this Court on December 10, 2019.
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the comprehensive  int of authority to arbitrators by prohibitii  an arbitral security award that
ensures a meaningful final award.” Banco de Seguros, 344 F.3d at 262. Indeed, the “arbitrator’s
rationale for an award need not be explained, and the award should be confirmed if a ground for
the arbitrator’s decision can be in” red.” D.H. Blair, 462 F.3d at 110 (quotations omitted); id.
(“" 1ly a barely colorable justification for the outcome reached by the arbitrators is necessary to
confirm . . .”) (quotations omitted). The “strict limit on [the] . . . power to vacate is intended to
facilitate the purpose underlying arbitration: to provide parties with efficient dispute resolution,
thereby obviating the need for protracted lit" ition.” In re Arbitration Between General Security
Nat. Inc., 785 F 1pp.2d 411, 418 (S.D.N.Y. 2011) (quotations omitted).

Applying these principles, and mindful of the “extr¢  :ly deferential standard of
review” owed to arbitration awards, Jock v. Sterling Jewelers Inc., 942 F.3d 617, 622 (2d Cir.

119), there can be no doubt that the arbitral prehearing security award here was proper.

The key question in reviewing claimed 9 U.S.C. § 10(a)(4) violations is whether
an DOitrator’s award draws its “essence” from the agreement to arbitrate, ReliaStar, 564 F.3d at
{ _solbc 'nourquestby divining the Pa; :nt Agreement’s essence. A number of features of
the Payment Agreement indicate that the parties intended to convey broad and flexible authority
to the panel; that the parties specifically conferred upon the panel the ability to award prehearing
security; and that the parties contemplated the possibility of expense-shifting in the event of one
party committing a breach. First, the Payment Agreement includes an “honorable engagement”
clause, see supra, which has repeatedly been interpreted to signify a hefty allocation of remedial
discretion. See Banco de Si  iros, 344 F.3d at 261 (“The arbitration clause . . . provided that
‘{tJhe arbitrators shall consider this treaty an honourable engagement rather than merely a legal

obligation; they a  relieved of all judicial formalities and may abstain from following the strict
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arbitrating. See Pet. 5-6, 9. As an initial matter, the definition of “Payment Obligation™ states
that while the term “include[s]” several enumerated obligations, the term  “not limited to” these
enumerations. See Payment Agmt. at 4. So, even under the strict reading Petersen proffers, the
Payment Obl" tion could (at least arguably) correctly be understood to encapsulate the expense-
shifting summarized elsewhere in the contract. But on top of that, the more glaring problem for
Petersen is that neither the Payment Agreement nor arbitration principles generally tolerate the
type of formalist interpretation Petersen seeks. Quite the opposite: courts are to uphold an award
if the arbitrator “is even arguably construing or applying the contract” and if the arbitrator has
“even a barely colorable j1 ification for the outcome reached.” /87 Concourse, 339 F.3d at 526
(quotations omitted). ..atis to say nothii of the Payment # e nt’s instruction here for the
arbitrators to be free of “all judicial formalities” and “strict rules of law” and to, instead, try their
best to “effect the general purpose of th{e] Agreement.” Payment Agmt. at 9.

The oral a iment before the panel, considered with the parties’ submissions in
connection therewith, make clear that the arbitrators felt a justifiable tension between invoking
their authority to require that Petersen pay an interim security award, on the one hand, and
Petersen’s acute risk of bankruptcy, on the other. And so the panel staked out a middle ground,
orderii an award small enough to minimize the risk of Petersen’s collapse (indeed, as noted
supra, an award $25 million smaller than was sought) but la  : enough to avoid the distasteful
result of National Union succeeding in an arbitration only to suffer a net loss due to costs.

Even assumir that attorneys’ fees and costs are not included in the “Payment
Obligation,” it is at least arguable that the panel reached the &~ million award-amount not as per
se reimbursement for fees  d costs, but as a rough metric to enforce the  neral purpose” of

the Payn it Agreement’s requirement for Petersen to supply collateral to secure its contractual
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duties. Cf Harper, 819 F.Supp.2d at 280 (“LMCs suggest that the prepayment . . . requires them
to make payments for claims not covered by their underlyi:  policy and therefore materially
alters the terms of the parties’ contract. This is not accurate. The protocol simply requires that
the LMCs will front 75% of the money while disputed payments are resolved. If it turns out that
the policy is not involved, LMCs will recoup their money . . .”) (quotations omitted). This was
reasonable, and far from the |} el “materially rewr[i]t[ing] the contract.” Id.
Conclusion

For the foregoit reasons, Petersen’s petition to vacate the prehearit  arbitral
award is denied and National Union’s cross-petition to confirm the award is granted. One final
matter remains: The Court previously denied Petersen’s motion to seal certain documents filed
(or to be filed) in connection with this case, see Order, ECF No. 14, but there are several filings
on the docket that still contain: lactions. Especially ven that this order “relies on (indeed,
d loses) much of the redacted content, which heigh s the basis for public access,” National
Union Fire Ins. Co. of Pittsburgh, PA, 2017 WL 2198160, at *3, Petersen shall, within one week
of the issuance of this order, file unredacted versions of the applicable do« ents (ECF Nos. 1, 7
(with attachments), 8) on the docket. The Clerk shall terminate the open motions (FF"F Nos. 1,
16). Astl e isno reason to keep the matter open pending arbitration, the Clerk is directed to
close this ¢ : without prejudice to either party moviit by letter to reopen the case within 30

days of the conclusion of the arbitration proceedings.

SO OF.. ERED.

Dated: February 020
New York, New York

United States District Judge
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